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Foreword by Lord Falconer

Foreword by Lord Falconer, Secretary of State for Constitutional Affairs and Lord
Chancellor

The Mental Capacity Act 2005 is a vitally important piece of legislation, and one that
will make a real difference to the lives of people who may lack mental capacity. It will
empower people to make decisions for themselves wherever possible, and protect
people who lack capacity by providing a flexible framework that places individuals at
the very heart of the decision-making process. It will ensure that they participate as
much as possible in any decisions made on their behalf, and that these are made in
their best interests. It also allows people to plan ahead for a time in the future when
they might lack the capacity, for any number of reasons, to make decisions for
themselves.

The Act covers a wide range of decisions and circumstances, but legislation alone is
not the whole story. We have always recognised that the Act needs to be supported
by practical guidance, and the Code of Practice is a key part of this. It explains how
the Act will operate on a day-to-day basis and offers examples of best practice to
carers and practitioners.

Many individuals and organisations have read and commented upon earlier drafts of
the Code of Practice and | am very grateful to all those who contributed to this
process. This Code of Practice is a better document as a result of this input.

A number of people will be under a formal duty to have regard to the Code:
professionals and paid carers for example, or people acting as attorneys or as
deputies appointed by the Court of Protection. But for many people, the most
important relationships will be with the wide range of less formal carers, the close
family and friends who know the person best, some of whom will have been caring
for them for many years. The Code is also here to provide help and guidance for
them. It will be crucial to the Code’s success that all those relying upon it have a
document that is clear and that they can understand. | have been particularly keen
that we do all we can to achieve this.

The Code of Practice will be important in shaping the way the Mental Capacity Act
2005 is put into practice and | strongly encourage you to take the time to read and
digest it.

Lord Falconer of Thoroton



Introduction

The Mental Capacity Act 2005, covering England and Wales, provides a statutory
framework for people who lack capacity to make decisions for themselves, or who
have capacity and want to make preparations for a time when they may lack capacity
in the future. It sets out who can take decisions, in which situations, and how they
should go about this. The Act received Royal Assent on 7 April 2005 and will come
into force during 2007.

The legal framework provided by the Mental Capacity Act 2005 is supported by this
Code of Practice (the Code), which provides guidance and information about how the
Act works in practice. Section 42 of the Act requires the Lord Chancellor to produce a
Code of Practice for the guidance of a range of people with different duties and
functions under the Act. Before the Code is prepared, section 43 requires that the
Lord Chancellor must have consulted the National Assembly for Wales and such
other persons as he considers appropriate. The Code is also subject to the approval
of Parliament and must have been placed before both Houses of Parliament for a 40-
day period without either House voting against it. This Code of Practice has been
produced in accordance with these requirements.

The Code has statutory force, which means that certain categories of people have a
legal duty to have regard to it when working with or caring for adults who may lack
capacity to make decisions for themselves. These categories of people are listed
below.

How should the Code of Practice be used?

The Code of Practice provides guidance to anyone who is working with and/or caring
for adults who may lack capacity to make particular decisions. It describes their
responsibilities when acting or making decisions on behalf of individuals who lack the
capacity to act or make these decisions for themselves. In particular, the Code of
Practice focuses on those who have a duty of care to someone who lacks the
capacity to agree to the care that is being provided.

Who is the Code of Practice for?

The Act does not impose a legal duty on anyone to ‘comply’ with the Code — it should
be viewed as guidance rather than instruction. But if they have not followed relevant
guidance contained in the Code then they will be expected to give good reasons why
they have departed from it.

Certain categories of people are legally required to ‘have regard to’ relevant guidance
in the Code of Practice. That means they must be aware of the Code of Practice
when acting or making decisions on behalf of someone who lacks capacity to make a
decision for themselves, and they should be able to explain how they have had
regard to the Code when acting or making decisions.

The categories of people that are required to have regard to the Code of Practice
include anyone who is:

* an attorney under a Lasting Power of Attorney (LPA) (see chapter 7)
» adeputy appointed by the new Court of Protection (see chapter 8)



+ acting as an Independent Mental Capacity Advocate (see chapter 10)
» carrying out research approved in accordance with the Act (see chapter 11)

+ acting in a professional capacity for, or in relation to, a person who lacks capacity
working

* being paid for acts for or in relation to a person who lacks capacity.

The last two categories cover a wide range of people. People acting in a professional
capacity may include:

» a variety of healthcare staff (doctors, dentists, nurses, therapists, radiologists,
paramedics etc)

+ social care staff (social workers, care managers, etc)

» others who may occasionally be involved in the care of people who lack capacity
to make the decision in question, such as ambulance crew, housing workers, or
police officers.

People who are being paid for acts for or in relation to a person who lacks capacity
may include:

* care assistants in a care home
» care workers providing domiciliary care services, and

» others who have been contracted to provide a service to people who lack capacity
to consent to that service.

However, the Act applies more generally to everyone who looks after, or cares for,
someone who lacks capacity to make particular decisions for themselves. This
includes family carers or other carers. Although these carers are not legally required
to have regard to the Code of Practice, the guidance given in the Code will help them
to understand the Act and apply it. They should follow the guidance in the Code as
far as they are aware of it.

What does ‘lacks capacity’ mean?
One of the most important terms in the Code is ‘a person who lacks capacity’.

Whenever the term ‘a person who lacks capacity’ is used, it means a person who
lacks capacity to make a particular decision or take a particular action for
themselves at the time the decision or action needs to be taken.

This reflects the fact that people may lack capacity to make some decisions for
themselves, but will have capacity to make other decisions. For example, they may
have capacity to make small decisions about everyday issues such as what to wear
or what to eat, but lack capacity to make more complex decisions about financial
matters.

It also reflects the fact that a person who lacks capacity to make a decision for
themselves at a certain time may be able to make that decision at a later date. This
may be because they have an illness or condition that means their capacity changes.
Alternatively, it may be because at the time the decision needs to be made, they are
unconscious or barely conscious whether due to an accident or being under
anaesthetic or their ability to make a decision may be affected by the influence of
alcohol or drugs.



Finally, it reflects the fact that while some people may always lack capacity to make
some types of decisions — for example, due to a condition or severe learning
disability that has affected them from birth — others may learn new skills that enable
them to gain capacity and make decisions for themselves.

Chapter 4 provides a full definition of what is meant by ‘lacks capacity’.

What does the Code of Practice actually cover?
The Code explains the Act and its key provisions.

» Chapter 1 introduces the Mental Capacity Act 2005.

+ Chapter 2 sets out the five statutory principles behind the Act and the way they
affect how it is put in practice.

* Chapter 3 explains how the Act makes sure that people are given the right help
and support to make their own decisions.

* Chapter 4 explains how the Act defines ‘a person who lacks capacity to make a
decision’ and sets out a single clear test for assessing whether a person lacks
capacity to make a particular decision at a particular time.

+ Chapter 5 explains what the Act means by acting in the best interests of someone
lacking capacity to make a decision for themselves, and describes the checklist
set out in the Act for working out what is in someone’s best interests.

» Chapter 6 explains how the Act protects people providing care or treatment for
someone who lacks the capacity to consent to the action being taken.

* Chapter 7 shows how people who wish to plan ahead for the possibility that they
might lack the capacity to make particular decisions for themselves in the future
are able to grant Lasting Powers of Attorney (LPAs) to named individuals to make
certain decisions on their behalf, and how attorneys appointed under an LPA
should act.

» Chapter 8 describes the role of the new Court of Protection, established under the
Act, to make a decision or to appoint a decision-maker on someone’s behalf in
cases where there is no other way of resolving a matter affecting a person who
lacks capacity to make the decision in question.

» Chapter 9 explains the procedures that must be followed if someone wishes to
make an advance decision to refuse medical treatment to come into effect when
they lack capacity to refuse the specified treatment.

* Chapter 10 describes the role of Independent Mental Capacity Advocates
appointed under the Act to help and represent particularly vulnerable people who
lack capacity to make certain significant decisions. It also sets out when they
should be instructed.

» Chapter 11 provides guidance on how the Act sets out specific safeguards and
controls for research involving, or in relation to, people lacking capacity to consent
to their participation.

+ Chapter 12 explains those parts of the Act which can apply to children and young
people and how these relate to other laws affecting them.

» Chapter 13 explains how the Act relates to the Mental Health Act 1983.

» Chapter 14 sets out the role of the Public Guardian, a new public office
established by the Act to oversee attorneys and deputies and to act as a single



point of contact for referring allegations of abuse in relation to attorneys and
deputies to other relevant agencies.

« Chapter 15 examines the various ways that disputes over decisions made under
the Act or otherwise affecting people lacking capacity to make relevant decisions
can be resolved.

* Chapter 16 summarises how the laws about data protection and freedom of
information relate to the provisions of the Act.

What is the legal status of the Code?

Where does it apply?

The Act and therefore this Code applies to everyone it concerns who is habitually
resident or present in England and Wales. However, it will also be possible for the
Court of Protection to consider cases which involve persons who have assets or
property outside this jurisdiction, or who live abroad but have assets or property in
England or Wales.

What happens if people don’t comply with it?

There are no specific sanctions for failure to comply with the Code. But a failure to
comply with the Code can be used in evidence before a court or tribunal in any civil
or criminal proceedings, if the court or tribunal considers it to be relevant to those
proceedings. For example, if a court or tribunal believes that anyone making
decisions for someone who lacks capacity has not acted in the best interests of the
person they care for, the court can use the person’s failure to comply with the Code
as evidence. That's why it's important that anyone working with or caring for a person
who lacks capacity to make specific decisions should become familiar with the Code.

Where can | find out more?

The Code of Practice is not an exhaustive guide or complete statement of the law.
Other materials have been produced by the Department for Constitutional Affairs, the
Department of Health and the Office of the Public Guardian to help explain aspects of
the Act from different perspectives and for people in different situations. These
include guides for family carers and other carers and basic information of interest to
the general public. Professional organisations may also produce specialist
information and guidance for their members.

The Code also provides information on where to get more detailed guidance from
other sources. A list of contact details is provided in Annex A and further information
appears in the footnotes to each chapter. References made and any links provided to
material or organisations do not form part of the Code and do not attract the same
legal status. Signposts to further information are provided for assistance only and
references made should not suggest that the Department for Constitutional Affairs
endorses such material.

Using the code

References in the Code of Practice

Throughout the Code of Practice, the Mental Capacity Act 2005 is referred to as ‘the
Act’ and any sections quoted refer to this Act unless otherwise stated. References
are shown as follows: section 4(1). This refers to the section of the Act. The
subsection number is in brackets.



Where reference is made to provisions from other legislation, the full title of the
relevant Act will be set out, for example ‘the Mental Health Act 1983’, unless
otherwise stated. (For example, in chapter 13, the Mental Health Act 1983 is referred
to as MHA and the Mental Capacity Act as MCA.) The Code of Practice is sometimes
referred to as the Code.

Scenarios used in the Code of Practice

The Code includes many boxes within the text in which there are scenarios, using
imaginary characters and situations. These are intended to help illustrate what is
meant in the main text. The scenarios should not in any way be taken as templates
for decisions that need to be made in similar situations.

Alternative formats and further information

The Code is also available in Welsh and can be made available in other formats on
request.
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1.1

1.2

1.3

1.4

1.5

1.6

1.7

What is the Mental Capacity Act 2005?

The Mental Capacity Act 2005 (the Act) provides the legal framework for
acting and making decisions on behalf of individuals who lack the mental
capacity to make particular decisions for themselves. Everyone working with
and/or caring for an adult who may lack capacity to make specific decisions
must comply with this Act when making decisions or acting for that person,
when the person lacks the capacity to make a particular decision for
themselves. The same rules apply whether the decisions are life-changing
events or everyday matters.

The Act’s starting point is to confirm in legislation that it should be assumed
that an adult (aged 16 or over) has full legal capacity to make decisions for
themselves (the right to autonomy) unless it can be shown that they lack
capacity to make a decision for themselves at the time the decision needs to
be made. This is known as the presumption of capacity. The Act also states
that people must be given all appropriate help and support to enable them to
make their own decisions or to maximise their participation in any decision-
making process.

The underlying philosophy of the Act is to ensure that any decision made, or
action taken, on behalf of someone who lacks the capacity to make the
decision or act for themselves is made in their best interests.

The Act is intended to assist and support people who may lack capacity and to
discourage anyone who is involved in caring for someone who lacks capacity
from being overly restrictive or controlling. But the Act also aims to balance an
individual’s right to make decisions for themselves with their right to be
protected from harm if they lack capacity to make decisions to protect
themselves.

The Act sets out a legal framework of how to act and make decisions on
behalf of people who lack capacity to make specific decisions for themselves.
It sets out some core principles and methods for making decisions and
carrying out actions in relation to personal welfare, healthcare and financial
matters affecting people who may lack capacity to make specific decisions
about these issues for themselves.

Many of the provisions in the Act are based upon existing common law
principles (i.e. principles that have been established through decisions made
by courts in individual cases). The Act clarifies and improves upon these
principles and builds on current good practice which is based on the
principles.

The Act introduces several new roles, bodies and powers, all of which will
support the Act’s provisions. These include:

+ Attorneys appointed under Lasting Powers of Attorney (see chapter 7)

« The new Court of Protection, and court-appointed deputies (see chapter 8)

* Independent Mental Capacity Advocates (see chapter 10).



The roles, bodies and powers are all explained in more depth in the specific
chapters of the Code highlighted above.

What decisions are covered by the Act, and what decisions are
excluded?

1.8

1.9

1.10

The Act covers a wide range of decisions made, or actions taken, on behalf of
people who may lack capacity to make specific decisions for themselves.
These can be decisions about day-to-day matters — like what to wear, or what
to buy when doing the weekly shopping — or decisions about major life-
changing events, such as whether the person should move into a care home
or undergo a major surgical operation.

There are certain decisions which can never be made on behalf of a person
who lacks capacity to make those specific decisions. This is because they are
either so personal to the individual concerned, or governed by other
legislation.

Sections 27-29 and 62 of the Act set out the specific decisions which can
never be made or actions which can never be carried out under the Act,
whether by family members, carers, professionals, attorneys or the Court of
Protection. These are summarised below.

Decisions concerning family relationships (section 27)

Nothing in the Act permits a decision to be made on someone else’s behalf on
any of the following matters:

« consenting to marriage or a civil partnership

« consenting to have sexual relations

» consenting to a decree of divorce on the basis of two years’ separation

» consenting to the dissolution of a civil partnership

+ consenting to a child being placed for adoption or the making of an
adoption order

 discharging parental responsibility for a child in matters not relating to the
child’s property, or

 giving consent under the Human Fertilisation and Embryology Act 1990.

Mental Health Act matters (section 28)

Where a person who lacks capacity to consent is currently detained and being
treated under Part 4 of the Mental Health Act 1983, nothing in the Act
authorises anyone to:

 give the person treatment for mental disorder, or

» consent to the person being given treatment for mental disorder.

Further guidance is given in chapter 13 of the Code.



Voting rights (section 29)

Nothing in the Act permits a decision on voting, at an election for any public
office or at a referendum, to be made on behalf of a person who lacks
capacity to vote.

Unlawful killing or assisting suicide (section 62)

For the avoidance of doubt, nothing in the Act is to be taken to affect the law
relating to murder, manslaughter or assisting suicide.

1.11 Although the Act does not allow anyone to make a decision about these
matters on behalf of someone who lacks capacity to make such a decision for
themselves (for example, consenting to have sexual relations), this does not
prevent action being taken to protect a vulnerable person from abuse or
exploitation.

How does the Act relate to other legislation?

1.12 The Mental Capacity Act 2005 will apply in conjunction with other legislation
affecting people who may lack capacity in relation to specific matters. This
means that healthcare and social care staff acting under the Act should also
be aware of their obligations under other legislation, including (but not limited
to) the:

« Care Standards Act 2000

« Data Protection Act 1998

+ Disability Discrimination Act 1995
* Human Rights Act 1998

* Mental Health Act 1983

* National Health Service and Community Care Act 1990
* Human 